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SUMVARY

Chapter 131 of Title 3, Hawaii Adm nistrative
Rul es, entitled "Procurenent Violations", is adopted.
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83-131-1 Definitions. As used in this chapter:

"After-the-fact" nmeans a request for approval,
unl ess the context requires otherwi se, for a
procurenent made in violation of proper procedures.

"Conpetitive bidding" neans either conpetitive
seal ed bidding or conpetitive seal ed proposal s nethod
of source sel ection.

"Parceling" neans the artificial division or
intentional division of a purchase of sane, |ike, or
related itenms of goods, services, or construction into
several purchases of smaller quantities, in order to
evade the statutory conpetitive bidding requirenents.

"Reviewi ng officer" means the chief procurenent
officer, the head of a purchasi ng agency, or a designhee
above the | evel of a procurenent officer, who has been
delegated in witing by the chief procurenent officer
or head of a purchasing agency, the authority and
responsibility to review procurenent violations.
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[Eff DEC 15 1995 ] (Auth: HRS §8103D 202, 103D- 305)
(I np:  HRS §8103D- 104, 103D- 305)

§3-131-2

83-131-2 Parceling. (a) Procurenents should be
done through a conpetitive process whenever possible.
Since there is no definition of artificial division or
intentional division that could address every
ci rcunstance, the procurenent officer in deciding if a
division is artificial or intentional, shall consider
the foll ow ng:

(1) The higher the price of a group of
procurenents, the nore likely they should be
consol i dat ed.

(2) The nore simlar the good, service, or
construction, or the nore likely it is to
purchase a group of goods, services, or
construction fromone type of vendor, the
nmore likely it should be consoli dat ed.

(3) The nore foreseeabl e the procurenent of
sim | ar goods, services, and construction is,
the nore likely it should be consoli dated.

(b) In determning the dollar threshold for
bi ddi ng, the amount is the total dollar anmount of the
purchase of sane, |like, or related goods, services, or
construction during any twelve-nmonth period. |If
consolidation is appropriate and expenditures for the
product for a twelve-nmonth period exceed $10, 000 for
goods and services or $25,000 for construction,
conpetitive bids shall be issued to establish a
contract.

(c) A purchasing agency shall, where possible,
make appropriate consolidations for conpetitive bidding
pur poses. The procurenent officer shall be responsible
for decisions to proceed with small purchase
procurenents rather than with conpetitive bidding.

[ Ef f DEC 15 1995 ] (Auth: HRS 88103D- 202, 103D 305)
(I'nmp:  HRS 8103D 305)

83-131-3 Procurenent violations. (a) The head
of the purchasing agency is responsible for the
agency's conpliance with the law. Violations of
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chapter 103D, HRS, of the procurenent |aw which are
normal Iy inadvertent, and the result of adm nistrative
error, |lack of know edge, or sinple carel essness, nmay
be avoi ded through the inplenentation of better
procedures, enployee training, and progressive

di sci pli ne.

(b) The procurenent officer nmay prepare a report
of procurenent violations for review by the review ng
officer. It may be hel pful to prepare and maintain

8§3-131-4

procurenent violation reports, first, to pinpoint
weaknesses in the State's procurenent process,

i ncluding the procurenent code itself, and to find ways
to inprove State procurenent, and second, to determ ne
whet her or not a violation has reached the |evel
requiring civil or crimnal penalties.

(c) Being responsible for the initial
investigation of violations requires the head of the
pur chasi ng agency to carefully exam ne the in-place
procurenent procedures. Any inprovenents can best be
achi eved through the agency's own initiative.

[ Ef f DEC 15 1995 ] (Auth: HRS 8103D-202) (lnmp: HRS
8§103D- 106)

83-131-4 Civil and crimnal penalties. (a)
Certain violations of chapter 103D, HRS, may be subject
to civil and crimnal penalties as described bel ow

(1) GCvil penalties. A person who contracts for,
or purchases goods, services, or
construction, in a manner the person knows to
be contrary to the requirenents of the
procurenent lawis liable for all costs and
damages to the State arising out of the
vi ol ati on.

(2) Crimnal penalties. A person who
intentionally or knowingly contracts for or
pur chases goods, services, or construction,
under a schene or artifice to avoid the
requi renents of the procurenent |aw shall be
guilty of a m sdeneanor, and in addition to
any applicable crimnal penalties, shall be
subject to renoval fromoffice and shall be
liable to the State or the appropriate county
for any sumpaid by it in connection with the
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violation, and that sum together with
interest and costs, shall be recoverabl e by
the State or county.

(b) In order for civil penalties to apply, a
person nust have know ngly violated the requirenents of
the law. In other words, the person commtting the
vi ol ati on must be aware that he or she is acting
contrary to the requirenents of the law at the tine the
violation occurs. Violations that are the result of
admnistrative error or m stake, ignorance, or
carel essness are usually not subject to the civil
penalties. The determning factor is what the person
under stood the procurenment requirenents to be when the
8§3-131-4

vi ol ati on occurred, and whether or not the person
bel i eved he or she was acting in conpliance with those
requirenents.

(c) In order for crimnal penalties to apply, a
person nust have knowingly or intentionally engaged in
a schenme or artifice to avoid the requirenents of the
aw. The violation nust have been commtted in a
del i berate manner, involving sone cal cul ated neans,
such as parceling for a single procurenent, a
deli berate m sstatenent of fact, or an after-the-fact
purchase, which is purposefully designed to avoid the
requi renents of the law. Legally adm ssible
docunentary evidence of the w ongdoi ng nust be
avai lable to | aw enforcenent authorities in order for
crimnal prosecution to be undertaken. Law enforcenent
authorities will also need to determ ne whet her
personal gain was intended or involved for either the
person commtting the violation, a friend or relative
of the person, or the vendor, or whether sone other
vendor was significantly injured, whether intended or
not. [Eff DEC 15 1995 ] (Auth: HRS 8103D 202)
(I'mp:  HRS 8103D- 106)

83-131-5 Corrective action. Wen a purchasing
vi ol ation has occurred, the head of the purchasing
agency shall determ ne whether any corrective action is
necessary to renmedy the situation, or prevent its
reoccurrence. Action may include training, or a
reducti on of an enpl oyee's purchasing authority.
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[Eff DEC 15 1995 | (Auth: HRS §103D-202) (Inp: HRS
§103D- 106)

83-131-6 Consultations with the chief procurenent
officer. (a) The purchasing agency shall consult with
the chief procurenent officer on all procurenent
vi ol ations and shall provide the chief procurenent
officer with a report of the violation and any proposed
corrective actions.

(b) If the head of the purchasing agency
determ nes that paynent to a vendor is required, the
head of the purchasi ng agency shall include a request
for after-the-fact paynent approval in the report of
findings and corrective actions to the chief
procurenent officer, who shall then determ ne whet her
such paynent is appropriate. [Eff DEC 15 1995 ]
(Auth: HRS 8103D 202) (lnp: HRS 8103D 106)

DEPARTMENT OF ACCOUNTI NG AND GENERAL SERVI CES

Chapter 3-131, Hawaii Adm nistrative Rules, on the
Summary Page dated Novenber 7, 1995, was adopted on
Novenber 7, 1995, follow ng a public hearing held on
Septenber 21, 1995 in Kail ua-Kona, Hawaii; Septenber
22, 1995 in Hlo, Hawaii; Septenber 26, 1995 in
Honol ul u, Hawaii; October 10, 1995 in Wil uku, Maui;
and on COctober 20, 1995 in Lihue, Kauai, after public
notice was given in the Hawaii Tribune-Herald, West
Hawai i Today, The Maui News, and The Garden Island on
August 21, 1995, and in The Honol ulu Advertiser on
August 22, 1995.

The adoption of chapter 3-131 shall take effect
ten days after filing with the Ofice of the Lieutenant
Gover nor.

Har uo Shi gezawa
Chai r per son
Procurenment Policy Board
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SamCallejo
State Conptroller

APPROVED:

Benjam n J. Cayetano
Gover nor
St ate of Hawai i

Dat ed:

APPROVED AS TO FORM

Deputy Attorney Ceneral

Fil ed
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